IN THE CHANCERY COURT FOR MONROE COUNTY, TENNESSELE

JOZEF BENAK and wife, )
OTILIA BENAK, )
)
" Plaintiffs, )
V. ) Docket No. 21406
)
SALEM POINTE CAPITAL,LLC,a )
Tennessee limited liability company, % E “,_ED
Defendant. ' )
| | ot 13400,
T .G cTY.
AFFIDAVIT OF JOZEF BENAK L enEERSTE ONROE

STATE OF [LLINOIS )
: . )
COUNTY OF £LAKE

COMES the undersigned, after being first duly swormn according to law, and does hereby
make oath as follows:
1. My name is Jozef Benak and I am one of the Plaintiffs in the captioned matter.

2, I have owned property in Rarity Bay since 2006, and I have personal knowledge of
all matters set forth herein.

3. That I heard about the Sixth Amendment to the Master Declarations being recorded
" by the Defendant in this cause sometime in 2015. I initially took no action in that regard because
the Homeowners Association undertook the matter on behalf of property owners such as ourselves,
by voting to strike the Sixth Amendment and pursue litigation if necessary, as indicated in the
Minutcs of the Board Mecting dated November 24, 2015, attached hereto as Exhibit 1. The
Homeowners Association subsequently entered into a Settlement Agreement with the Defendant
agreeing to “accept” the Sixth Amendment, among other things, on December 17, 2015, a true and
exact copy of which is attached hereto as Exhibit 2.

4, Furthermore, the Defendant communicated to other club members previous to sale
of Rarity Bay asscts, that the Sixth Amendment had no impact on +'their’ situation in an email
communication from one Michael Ayres, the Owner/General Manager of Rarity Bay Country Ciub,
on July 2, 2016, a copy of which is attached hereto as Exhibit 3, wherein he indicated that the
mandatory social membership requirement was only applicable to new buyers, not emstmg property
OWners.

-

3. Furthermore, in my continued communications with Defendant in 2017, 1 was
advised that the basis of my alleged liability was my Deed, not the 6" Amendment. Defendant’s



representative also indicated that an “updated copy (of the Club Membership Contract) will be
distributed. . . .. in the coming weeks.” See attached Exhibit 4.

Further, Affiant saith not.

This the /17 day of ﬂfé’&ﬁ[%’?om % W

JOZEF ENAK/

Sworn and subscribed before me this

/0 day of ,é@fﬂ//z%j ,2021. i T CAROLYN F MARTIN

Official Seal
Notary Public - State of itlinois

A My Commission Expires Jul 30, 2025

Notary Public

My Commission Expires:a )l | j(# E ﬁ,ﬁﬂ%

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and exact copy hereof has been served upon all

parties in interest or their counsel by delivering a copy hereof to Lewis S. Howard, Jr., Esq., 4820

- Old Kingston Pike, Knoxville, Tennessee 37919, by hand or by United States Mail, properly

addre and with ufﬁment postage thereupon to carry the same to its destination, this / {_—~day
e tf 2021

Winchester, Sellers, Foster & Steele, P.C.

GORDON D. FOSTER




Minutes
Regular Board Meeting
Rarity Bay Community Association, Inc.
November 24, 2015

Date, Time, Location: Regular Board of Directors Meeting held on Tuesday, November 24,
2015 at 9:00 a.m. at the Rarity Bay CAC, 150 Rarity Bay Parkway, Vonore, TN 37885.

Quorum and Call to Order: The following Directors were present: Bart Whitman, Carl
Noble, Bob Inderbitzen, Bob Knecht, Jim McCoy, Sandy Richard and Joy Tierney all of whom
constitute a quorum of the authorized number of the Directors of the Association. Also present
Tineall Nittolo, Office Manager. Bart Whitman, Chair called the meeting to order at 9:04 a.m.
Tineall Nittolo acted as recording secretary,

President’s Report: Salem Pointe Capital on November 20, 2015 sent a letter to the RBCAI
Board President, Bart Whitman as a formal request to call a Special Meeting of the Association
to be held on December 20, 2015 at the Rarity Bay Clubhouse, Said letter contained a statement
that Salem Pointe Capital had unilaterally removed all of the Directors of the Board of the
Community Association effective as of the date of the letter. The letter also demanded that Bart
Whitman, in his capacity as President of RBCALI, call for a Special Meeting to elect new
Directors, as noted above. The Board of Directors objected to the Special meeting called by SPC.
Bart has responded in writing stating Salem Pointe’s purported unilateral removal of all the
Directors is inconsistent with and cannot be reconciled with its demand that the RBAI President
call for a Special Meeting to elect new directors. Bart stated that he has not called for a Special
Meeting to elect new Directors, but he would do so if presented with evidence that the holders of
a majority of votes in the Community Association desired such a Special Meeting to be called.
Bob K, Bob I and Carl, was not informed-that Salem Pointe was going to send a notice to the
community including their names as nominees for election at Salem Pointe’s meeting. Letters
will be attached as exhibits to the minutes.

Seeretary Report: The October 27, 2015 Regular Board Mecting Minutes were distributed
to all Board Members via email prior to today’s meeting. Joy made a Motion to approve the
minutes as written. Sandy seconded the Motion, passed unanimously.

Treasurer’s Report: The cash summary for October was distributed. Bob Knecht reported
that the RBCAT’s operating cash balauce is approximately $700,000. Bob recommend to put
$250,000 of the operating cash into a CD. Bart entertained a Motion to transfer $250,000 of the
operating cash into a one (1) year CD. Sandy seconded the Motion, passed unanimously.

2016 Budget — Bob Knecht’s inquiry email sent to Mr, Ayres was read aloud pertaining to
personnel costs, office rentals, lot mowing and infrastructure - roads, sewer. The 2016 Master
Annual Assessment amount will be $756.00. Bart entertained a Motion to approve the 2016
Budpet and Master Annual Assessment of $756.00. Jim seconded the Motion, passed
unanimously.

Community Management Report: Work Orders & Noncompliance reports were distributed
to all Board members for review. Walden Sccurity has updated the post orders with new
emergency confacts and phone numbers for the attendants. Sewer Maintenance reminders — still
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waiting for Griffith Plumbmg contract to send out to the residents. Last round of full lot mowing
started November 2",

Construction Auditing Report — RJ reported on his daily inspections, verbal instructions were
given to the builders to empty dumpsters, installing silt fence and cleaning job sites, No
noncompliance Jetters were distributed, no fines imposed. Reinforcement for parking has also
been verbalized.

TASS water leak at Wild Wing — TASS reported that large boulders that have settled were
the culprit to breaking the line. Pipe fixed, metal sleeve was installed around pipe to try and aid
for further preventative maintenance. Recommend for RJ to meet with TASS representative to
gain a understanding of what TASS is dircctly responsible for. Tracer wires are not in place and
that caused a dchy of maintenance response. TASS’ records of shut off valve locations are not
accurate causmg additional delays in gcttmg the water turned off. A mecting is scheduled for
December 104,

Landscaping Infiltration Trenches update — The ARC landscape reviewer, Southwell Designs
has reviewed the 15 homes in which flower beds were installed where downspouts should be. All
plans are now in compliance and those owners have been notified.

CAC HVAC repair — The unit to be repaired controls room B at the CAC. It has been
determined that the issue stems from a 4ton unit installed and a Ston unit outside and the air
exchange inside will need to be repaired. Dave Sharpe was present to discuss options of repairs.
A meeting is scheduled for this afternoon with an additional HVAC company for their
recommendations. A follow up with the Board will be set once all information is gathered.

Committee Reporits: Infrastructure — Approval of Section 10-Fines for construction
noncompliance: Carl noted that Resolution P15 does outline the fine process for any
noncompliance item. Sandy made a Motion to add Section 10 into the RCAI ARC Design
manual. Joy seconded the Motion, passed unanimously.

ARC Status of 17 homes — number in closcout, letters to be sent: Carl will be writing letters
to those owners (8) whose sewer installation reports are not available and in which the tanks are
now under ground and covered up. Builders will be encouraged to meet with RJ and Carl to
discuss further and gain knowledge as to why the Builders did not follow the procedures in
place.

Roads: 1t has been recommended from Ronnie Sharp that Rarity Bay Pkwy from the
Gatehouse to Marsh Hawk is a major concern to top coat next year, 2016, It is an estimated cost
of $222,000. The center seal on the Parkway is now starting to separate. There is another road
repair on Cormorant Drive lot 718 in which a cross drain repair was previously done and no
asphalt was applied leaving only gravel. It was noted that this area should be patched with the
rest of the community road patching. These areas of concern will need to be addressed with the
Declarant to gain clarity of responsibility.

Neighborhood budgets — 2016 Landscape bids have been presented to all neighborhood reps
for approval prior to today’s meeting. Sandy Motioned to approve the neighborhood landscape
bids as presented. Joy seconded the Motion, passed unanimously. Budgets will be set by Jim and
presented for approval,

Old Business: Mont Blanc water feature contract presented to approve. Carl motioned to
approved contract as presented. Jim seconded. Motion passed unanimously. Owners will not be
invoiced the special agsessment until final costs are determined.
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RB Nature Trails — On behalf of the hiking group and RBHOO new signs were installed on
the master craft side of the trails and the walking trails for casier access.

New Business: Bart as Chair entertained a Motion to Amend the Bylaws approved the following
Amendments:

1.) Striking all amendments to the Bylaws sct forth in the Sixth Amendment of Master
Declaration of Covenants, Conditions, and Restrictions for Rarity Bay and Amendment
of Bylaws for Rarity Bay Community Association, Inc, recorded with the Monroe County
Register of Deeds at Book M249 Page 374 et seq.

2,) Striking all amendments to the Bylaws set forth in the Seventh Amendment of Master
Declaration of Covenants, Conditions, and Restrictions for Rarity Bay and Amendment
of Bylaws for Rarity Bay Community Association, Inc, recorded with the Monroe County
Register of Deeds at Book M252 Page 584 et seq.

3.) Strike Section 4.1 of the Bylaws entirely

4.) Strike Section 4.2 of the Bylaws entirely

5.} Strike Seciion 5.2 of the Bylaws entirely

6.) Strike Section 7.3 of the Bylaws entirely

7.)  Strike the requirement for Declarant consent from Scction 8.2 of the Bylaws

8.) Strike Section 8.5 of the Bylaws entirely

9.) Strike Scction 8.19 of the Bylaws entirely

10.) Strike the second paragraph of Section 12.2 of the Bylaws entirely

11.) Strike the requirement for Declarant consent from Section 12.6 of the Bylaws

12.) Strike the last sentence of Section 12.8 of the Bylaws

13.) Strike the final three sentences of Scction 13.1 of the Bylaws

14.) Strike the requirement for Declarant consent from Section 13.3 of the Bylaws

15.) Strike parts (a) and (b) from Secction 13.10 of the Bylaws

Carl made a Motion to approve, Jim McCoy scconded. Motion passed unanimously. In order
to enforce all governing documents of the RBCAL, it has authorized its Attorney to take all
appropriate actions, including filing a lawsuit. The Board wanted the Minutes to reflect that it
authorized the filing of a lawsuit with reluctance and its strong preference for resolving Salem
Pointe’s issues in meeting between the Board and Salem Pointe

Life at the Bay directory contract 2017 - Carol Brooks will be notified to provide a new
contract,

Adjourn: With no further Association business the meeting was adjourned at 11:33 am.

Approval: These minutes were approved by the Secretary of the Association and submitted

tq the full Board of Dirgetors for adoption at the next regular meeting of the Board on
i}g Conan 3 &y, 2015,

Rarity Bay Com 1\ Gelatiog, Inc. .
i? - ‘ .
(,M.an Date: /2// 5/2@/5
J o
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Bob Inderbitzen, Secretary

Declarant’s Acceptance: These minutes are hereby accepted by:

Date:
Salem Pointe Capital, LLC.
Director Signature In Opposed | Abstained Date
Favor
Bart Whitman . /*’ Lo
President Gaen D L )ctmon, 12 -5-503
Carl Noble ' _
Vice President M q&o\@/ ‘/ (2 —5- 2005

Bob Inderbitzen

v b s
Secretary /7 % /‘l_/> / / Z//S/Zt? /5
Bob Knecht / 12~ g
Treasurer /#/( [t / T 25
Jim McCoy (L v |2-1C-2ONS
Sandy Richard /6[;‘2 . F J@;AZZQ‘ T | ~15"=R Q15"
Joy Tierney gy P 7 %ﬁﬂ ’71/ "‘/"}/ /’ Ja-15- Jels”

L“ LV £

_ Board Meeting Schedule for 2015 : The Regular meetings of the Board of Directors {or calendar
year 2015 will be held jn room B at the Rarity Bay Community Activity Center on the 4"
Tuesday every month at 9:00 a.m, with the exception of December which will be held on

Tuesday, 12-15-20185.

" November 24, 2015

RBCAI Regular Board Meeting
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Stearns Coal & Lumber Co. v. Patton

determined in the former case. The Malissa Williams

[*565] case was, first, to clear up title, and second, to
sell for partition. S. H. Pile was before the court on that
phase of the case, the purpose of which was to clear up
titte. He was not interested in the sale sought by
complainant, for purposes of division; and we may
assume that complainant did not in the pleadings seek
to sell land which should be adjudged to be owned by
the defendants, in which complainant had [***9] no
interest. After final decree had been rendered so far as
the case applied t6 him, confirming the report of the
clerk and master finding he was the owner in fee of the
10,000 acres of land, the court, without correcting the
decree on ‘the report, six months afterward, ordered
seventy-five acres of the land sold, and vested title in
the purchaser, divesting title out of all the parties to the
suit but without naming 3. H. Pile.

The term of court had closed at which decree was
entered in favor of S. H. Pile. When the decree was
entered in his favor, there was nothing left under the
issues for the court to further adjudicate as to him.
When the term closed the decree became final. The
court had then exhausted its jurisdiction as to Pile and
could neither vacate [**858] nor modify its decree
afterward without notice, and such proceedings as
would give it jurisdiction anew. Works on Courts and
their Jurisdiction, 674; Central Trust Co. v. Grant
Locomotive Works, 135 U.S. 207, 10 S. Ct 736, 34 L.
Ed. 87, Prater v. Hoover, 1 Cold. 544, Allen v.
Barksdale, 1 Head 238.

[*566] It was therefore not only in the face of [***10]
the former decree recognizing S. H. Pile as the owner
and antagonistic to that decree without correcting it, but
was rendered after the case had terminated so far as S.
H. Pile was concerned, and therefore void as to him,

The following authorities hold that the statute of
limitations has no application to an action to remove
cloud from title where the owner is in possession, or as
in some, where the owner is not ouf of possession:
Cooper v. Rhea, 82 Kan. 108, 107 P. 798, 28 1. R.A.
(M. S.), 930, 136 Am. St. Rep., 100, 20 Ann. Cas., 42
Miner v. Beekman, 50 N.Y, 337, Balty v. Hastings, 63
Neb. 26, 88 N.W. 139, Mutual Life Ins. Co. v. Corey, 54
Hun 483, 7 N.Y.S. 938, reversed on other grounds in
135 N.Y. 326, 31 N.E. 1095, Schoener v. Lissauer, 107
NY. 111 13 NE. 741 Meigr v. Kelly, 22 Ore. 136_ 29
P._ 268, Katz v. Obenchain_48 Ore. 352 85 P. 617, 120
Am. St Rep., 821, Bailey v. Hopkins, 152 N.C. 748, 67
S.E_569; Quinn v. Kellogg, 4 Colo. App. 157, 35 P. 49;
Peck v. Sexton, 41 lowa 566; [***11] Combs v. Combs,

E Brian Sellers

99 S.W. 919, 30 Ky. L. Rep. 873; Cameron v. Lewis, 59
Miss. 134; Kennedy v. Sanders. 90 Miss. 524. 43 So.
913; Am. Emigrant Co. v. Fuller, 83 lowa 599. 50 N.W.

48, Smith v. Mafthews, 81 Cal. 120, 22 P. 409. See note

in 29 L.R.A. (N.S.) 930.

In Haarstick v. Gabriel, 200 Mo., 237, 98, 98 S.W. 760
S.W. 760, it was said that since a suit to determine and
quiet title to land falls under the head of real actions, the
limitations applicable thereto govern, and the suit is not
[*667] governed by the statute of limitations which
relates to personal actions.

In Bailey v. Hopkins,_ 152 N.C. 748,67 S.E._569, it was
said that a landowner cannot be expected to bring
action against every man who, while not in possession,
shall declare he claims an interest in the property, under
penalty to the owner after the lapse of ten years of being
barred of action for a later assertion of title.

In Cameron v. lLewis, 89 Miss. 134, Kennedy v.
Sanders, 90 Miss. 524, 43 So. 913, American Emigrant
Co. v. Fuller, 83 lowa 599, 50 N.W. 48, [***12] and
Combs v. Combs, 99 S.W: 919, 30 Ky, L. Rep. 873, the
law is properly’ stated that if the plaintiff or the cne
through whom he holds has never been out of
possession, the statute of limitations has no application.

We quote the following from Batfy v. Hastings, 63 Neb.
26, 88 N.W, 139:

"Where a plaintiff out of possession brings the statutory
action to quiet title, it is undoubtedly true that the statute
begins fo run from the time when defendant's
possession became adverse. But, while a cause of
action clearly accrues to the owner of real property in
nossession thereof whenever a cloud upon his title is
created or an adverse title asserted, we do not think it
necessarily follows that such cause of action accrues
then once for all, so as to start the statute of limitations
from that date. A cloud upon a title must always
continue to operate as such during the period of its
existence, and, as its effect upon the title is continuing,
[*668] the cause of action resting on the right of the
owner to have it removed would seem to be continuing
also, and to be available at all times while the cloud

rem ./ Miner v. Beekman, 50 N.Y. 337 . [***13] "The
cause of action is not the creation of the cloud, but its
existence, its effect upon the title of the owner, and his
right to have it removed.' Schoener v. Lissauer, 107
NY. 111, 1717, 13 N.E. 741. Hence there would seem
good ground for holding that lapse of time after the
creation of a cloud upon a title will not bar an acticn by

AT FesH oy
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v b owner in possession to have it removed."

The court when making the foregoing observations was
considering a statute of limitation of four years for
commencing actions not otherwise provided for.

The statute of limitation begins to run against a suit to
quiet title from the time defendant takes possession of
the land. Maore v._Miller (C. C.). 43 F. 347.

The statute of limitation does not apply as respects
the acquisition of title to property to any one not in
possession. A mere claim, for whatever time,
Unaccompanied by actual possession, can give no right
under the statute. 25 Cyc., 1012; 1 Cyc., 982, note 11 ef
seq.;, Smith v. Lee, 1 Cold. 951, Snoddy v. Kreutch, 3
Head 301.

In the case of Anderson v. Akard, 15 Lea (83 Tenn.)
182, Judge Cooper [***14] delivered the opinion. That
was a bill in equity to set up a lost deed and to enjoin
the heirs of the alleged grantor from prosecuting a suit
for the recovery of the Jand. The statute of limitations
was a defense. The argument was that the right of
(*568] action accrued at the time the deed was lost.
The court said:

"The suit is not for the recovery of land, or the
enforcement of a debt, contract, or liability of the
ancestor. [t is'simply the assertion of an equitable
remedy which the party is entitled to resort to at any
time when the exigency may arise."

The court further said:

"Their right to set up their lost deed js one of those
continuing equities, they being in legal possession, and
holding against any adverse claim, of which we have
several cases in our books, where the statutes of
limitations have no application. 'Neither the statutes of
limitations,’ this court has said, 'nor lapse of time have
any application to a bill in chancery, in which the
complainant is not seeking to recover anything, but only
resisting the demand of the defendants which they have
been constantly opposing.' Lewis v. Brooks. 6 Yer. 1 67,
Kirtland v. Raifroad Co. 4 lea 414, 418; [***15]
Caldwelf v. Paimer, 6 Lea 652."

See Alsobrook v. Orr, 3 Thompson (130 Tenn.) 120,
169 S.W. 1165, Ann. Cas,, 1915B, 627,

Our statute of limitations of ten years applicable to "ali
other cases not expressly provided for,” originated with
the Code of [**859] 1858, and was embraced in the
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chapter entited “Limitations of Actions Other Than
Real " It does not apply here.

There is to be found in the syllabus of one of our reports
an expression as follows:

[*570] "Excepting alone suits between trustee and
Cestui que frust upon causes of action arising out of
express trusts and cognizable alone in courts of equity,
our general statutes of limitation apply to every cause or
form of action, whether cognizable exclusively in courts
of law, or concurrently in courts of law and equity, or
exclusively in courts of equity." Hughes v. Brown, 4
Pick. (88 Tenn.) 578, 13 S.W. 286 8L R A. 480.

A careful reading of Judge Lurton’s opinion will show
that it contains no statement so broad, sweeping, and
unqualified as the syllabus. The opinion deals with the
subject of whether the remedy of complainant, being
purely equitable, [***16] against a trust estate, was
subject to the bar of the statute. It was held that:

“There is no more reason for holding that a bill to charge
the payment of an equitable claim upon a trust estate
should be taken out of the statute which bars all suits
upon contracts within six years, than there was for
helding that a suit upon an equitable title, or to declare
and enforce a constructive or implied trust was without
the statute." ’

The question of a con‘tinuing equiiy to which a party may
resort when the exigency may arise, and which involves

‘NO question of recovery of land nor the enforcement of g

debt, contract, or liability, was not being discussed.

Our statute of seven years applies where there is an
adverse holding of real estate. There is no question of
adverse holding in the present suit. This is an action to
remove a cloud on title which affects the marketability
[*571] of the land, or under which an adverse
possession might be attempted and thus endanger the
rights of complainant. It is to remove this apprehended
future danger that complainant invokes the aid of the
court of equity. The realty has not been touched.

We apprehend that it was never the intention to enact
a[**17] statute of limitations in this State preventing
an owner from removing or canceling an instrument or
record which casts a cioud upon the title. Spurious
claims have arisen in the past during the period when
our witd and unoccupied lands were of little value and
not actively looked after by any one. These consist of
void grants and colors of title created for speculative
purposes. L—IM[?] Our legislature has not enacted any




SETTLEMENT AGREEMENT

This Agreement is made this day of December, 2015, by and between Salem Pointe
Capital, LLC and Salem Pointe Capital Partners, a Tennessee General Partnership (collectively
“SPC”) and Rarity Bay Community Association, Inc. (“RBCAI™).

WHEREAS, RBCAI is a property owners association for the Rarity Bay community and
serves as the entity responsible for maintenance, operation, and control of the Rarity Bay common
areas. RBCAI is also responsible for administering and enforcing the requirements of the
governing documents of Rarity Bay;

WHEREAS, on or about October 30, 1998, Tellico Lake Properties, L.P., acting as
Declarant for the Rarity Bay Subdivision, recorded the Master Declaration of Covenants,
Conditions, and Restrictions for Rarity Bay (the “Master Declaration”) in Miscellaneous Book
112, Page 323, Monroe County Register of Deeds;

WHEREAS, on or about May 18, 2015, Sterling P. Owen, acting as Receiver for the
Declarant for the Rarity Bay Subdivision, recorded the Fifth Amendment of Master Declaration of
Covenants, Conditions, and Restrictions for Rarity Bay, Amendment of ByLaws for Rarity Bay
Community Association, Inc., and Assignment of Declarant Rights Under Master Declaration (the
“Fifth Amendment”) in Miscellaneous Book 249, Page 346, Monroe County Register of Deeds.
Pursuant to the Fifth Amendment, Salem Pointe Capital, LLC was named the Declarant of Rarity
Bay under the Master Declaration;

WHEREAS, on or about May 18, 2015, Salem Pointe Capital, LLC, acting as Declarant
for the Rarity Bay Subdivision, recorded the Sixth Amendment of Master Declaration of

Covenants, Conditions, and Restrictions for Rarity Bay and Amendment of ByLaws for Rarity
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Bay Community Association, Inc. (the “Sixth Amendment™) in Miscellaneous Book 249, Page
374, Monroe County Regisler of Deeds;

WHEREAS, on or about October 22, 2015, Salem Pointe Cupital, LLC, acing as
Dectarant for the Rarity Bay Subdivision, recorded the Seventh Amendment of Master Declaration
of Covenants, Conditions, and Restriciions for Rarity Bay and Amendmen( ol ByvLaws for Rarity
Bay Communily Association, Inc. {the “Seventh Amendment”) in Miscellaneous Book 252. Fage
584, Monroe County Register ol Deeds:

WHEREAS, the parties hereto have agreed to certain terms ol seitlement related to the
governance of Rarity Bay; the enlorcement of the goverming documents ol Rarity; the use.
ownership. and maintenance of the common areas and amenities of Rarity Bay; and SPC's
oblisations and contributions 10 the Rarily Bay community; and

WHEREAS, the parties hereto desire 10 memorialize the terms of setilement herein.

NOW, THEREFORE, in consideration of the foregoing, the mutual promises contained
herein. and other good and valuable consideration, the parlies agree as [ollows:

1. Assessment Exemption. The RBCAI acknowledges that any and all lots in Rarity

Bay now owned or hereafier acquired by SPC (and any other qualifying Declarant-Related Entity
or Exempt Person) shall be exempt from the RBCAT annual assessments. However, SPC agrees
that it will sell~impose a limited RBCAI annual assessment exemption for SPC {and any other
qualifying Declatant-Related Entity or Exempt Person). being that RBCAI annual assessments
will be paid by SPC (and any other qualilying Declurant-Related Entity) on all Rurity Bay lots
held by SPC (and any other qualifying Declarant-Related Entity) in excess of 250 Rarity Bav lots
in inventory on the last day of the culendar year. Any and all payment of annual assessment Ly

SPC. if any. arc to go 1o a mutually agreed upon infrastructure improvements.
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2, Community Activity Center, SPC agrees that it will not seek to occupy. staill usc,
or otherwise control the Rarity Bay Community Activity Center (and the office space located
therein) in any manner during the 2016 calendar year only. Both parties cxpressly agrec that
cerlain “Rarity Bay promotional and marketing materials™ {or use by prospective residents shall
be allowed 10 be placed in the Community Activity Center at all limes.

3. Community Management_Company. SPC agrees that RBCAI may continue to

retain the services of First Service Residentia) under a new one (1) year contract, elfective as of
January 1. 2016, 1o serve as the community management company for Ravity Bay during the 2016
calendar year.

4. RBCAI Annual Election. SPC and the RBCAI agree that the 2016 RBCAI annual

clection will proceed as planned in Aprit 2016, and SPC will not seck o remove any current
members of the RBCAI Board, except in (he event thal a current member's actions may be
determined by a vole of the Board to be “with cause,” prior to the April 2016 RBCAI annual
clection. SPC agrees to formally reseind its November 20, 2015 request for a special meeting off
RBCAI on December 20, 2015. SPC further agrees that SPC {and any other qualilying Declaram-
Related Entity) will slate no more than 3 candidates (out of the 4 available RBCAI Board positions)
for election 1o the RBCAI Board in the 2016 RBCAI annual election, as the partics acknowledge
thal SPCs representatives are not subject 1o the nomination proeess as set forth in the RBCAI
Byl.aws. The partics further agree that the 2016 RBCAT annual clection will olherwise follow the
normal nomination and election procedures as set forth in the ByLaws for the Ravity Bay
Communily Association, Inc. The partics further agree that SPC (and any other gualifying
Declarant-Related Entity) may nominate any number of candiélmes, il it so chooses, lor all open

seats on the RBCAI Board commiencing with the 2017 RBCAI annual ¢lection and thercalier. All

(58]




future. nominations and elections shall continue to be held in accordance with the requirements of
the ByLaws for the Rarity Bay Community Association, [ng,

5. Conveyance of Common Elements, RBCAI agrees that it will accepl ownership

and control of all infrastructure in Rarity Bay. including but not limited to, all roadways/streets.
storm draing, sanitary sewer systems, and entranceways (the “Rarity Bay Infrastructure™). SPC
agrees that it will formally couvey any imerest that may be held by SPC in such Rarity Bay
Infrastructore to RBCA] pursuant to a Quit Claim Deed or Deeds, as necessary 1o memorialize
RBCAT's ownership and control thereof. Therealier, all maintenance, costs and expenses, of the
Rarity Bay Infrastructurce shall be the sole responsibility of RBCAL

6. SPC Contribution to RBCAL  SPC will contribute $100,000.00 to RBCAI] overa

period ol approximutely seven (7) vears Lo assist RBCAIL with general operating and maintenance
expenses with paymenis due as follows:

il $5.000.00 due on or before February 1. 2016

b. $10.000.00 due on or before February 1. 2017

c. $10.000.00 due on or before February 1, 2018

d. $15,000.00 due on or before February 1, 2019

e

$20,000.00 duc on or before February 1, 2020
r. $20,000.00 due on or before February 1, 2021

£20.000.00 due on or before February 1. 2022

=

7. SPC Pavment for Ennancement of Rarity Bay Enuance. SPC agrees that il will pay

all costs to enhance, improve, and modify the entrance area for Rarity Bay and its asseciated

Jeatures in accordance with plans and specifications promulgated by SPC. SPC will furtheragrec



1o pay all costs to maintain, in accordance with the SPC plan, {he entrance area for Rarity Bay and
ils associated features {or the 2016 and 2017 calendar years only.

8. Board Removal. The partics agree that SPC will use its unilateral removal power
as {o current RBCAL Board members only in such instances as a Board member is being removed
“with causc™ as set {orth in the Master Declaration and the RBCAT ByLaws, In the event that any
RBCAI Board member is being removed on a “without cause™ basis. such removal shall be in
accordance with the Master Declaralion and the RBCAT ByLaws,

0. Bav_Builders Program Exemption. The parties agree that the "“Bay Builder
Program™ will be modified 1o the extent that any duly qualilicd "Builder™ as defined in Section
1,40 of Amendment 7 of the Master Declaration, as amended. that is an approved qualilied
participant in the *Bay Builders Program™ shall only receive a one (1) year limited RBCA! annual
assessinent exemption beginning upon the pulling ol the construction permit on wny Unit
purchased in Rarity Bay tor the purpose of constructing improvements for later sale to consumers.
In any event. such assessment exemption shall not exceed twenty four (24) months from (he date
of the purchase of the Unit,

10, RBCA] Acceptance of Sixth and Seventh Amengdment. RBCAI acknowledges that
the ByLaws and/or the Master Declaration grant SPC. as the Declarant, cerlain amendable powers
and rights over the ByLaws and Master Declaration during the Development Period, as defined in
the Masler Declaration, RBCAI agrees that it will abide by the terms ol both the Sixth and Seventh
Amendments as wrilten and further agrees nol take any aclion to challenge the enfercement and
validity of the terms contained in both the Sixth and Seventh Amendments and SPC’s enforcemeni

thereof now or al any lime in the Tuture.

n



1. Entire Agpreement. The parties agree that this Agreement constitutes a full and final

and complete settlement and release as to each of the parties hereto and containg the entire
agreement and understanding of the parlies with respeel to the entire subject maiter herelo, and
there are no representations, inducements, promises warranties or agreements, oral or otherwise,
not embodied herein, There are no condilions precedenl o Lthe elfectiveness of this Agreement
other than as stated herein, and there are no related collateral agreements existing between the
parties that are not referenced herein. ‘This Agreement shall be binding on the parties” successors
and assigns.

12, No Modification or Waiver. This Agreement shall not be modified or amended

except by a further written document signed by all the parties herclo. No provision hereol may be
waived except by an agreement in writing signed by the waiving parly. A wuiver of any term or
prevision of this Agreement shall not be construed as a waiver of any other term or provision.

13.  Advice of Counsel. The parties agree and represent that they have had the advice

of counsel in executing this Agreement and no promise or representation of any kind. other than
those contained in this Agreement, has been made by the parties released in this Agreement or
anyone acting for them,

14, Severance. I any part of this Agreement is found unlawful or unenforceable, the
remainder of this Agreement shall not be aflected by that finding.

15, Effcetive Date, This Agreement shall become effective immediately upon
execttion by the parties.

16.  Not Consirued Against Any Parly. Neither {his Apreement nor its terms will be
construed against any of the parties by reason of their participation in the drafting of this

Agreement.




17.  Enlorcement of Aprcement. This Agreement shall be soverned by the laws of the

State of Tennessec and shall be construed in accordance therewith, Any legal procecding to
enforce or interpret the terms of this Agreement shall be brought in the State and Federal Courts
serving Monroe County, Tennessece. [n lhe event any party initiates any legal proceeding to
procure enforcement of any provision ol this Agreement. the prevailing party in such proceeding
shall be entitled to a judgment for reasonable expenses incurred in secking enforcemeni of any
provision of this Agreement including. but not limited o, atlorneys’ {ees and costs,

18.  Existence and Authorization. The parties hereto warrant and represent that they are
individuals over the age of eighteen (18) or valid and existing legal entities at the time of the
exccution hercof and have appropriate aunthorization to enter into this Agreement.

19.  Binding Effect, This Agreement shall be binding upon and inure to the benefit of
the parties and their respective successors, assigns. divisions, subsidiaries and relaied entities, and
their officers, directors. employcees, agents, and representatives.

20.  Headings. Headings in this Agreement are for convenience only and shall not be

used to interprel or construe its provisions.

2l. Further Assurances/Other Agreements. The parties herele agree o cxecute auy

documents, instrumients, deeds, assigniments, releases, resolutions, corrections, amendments,
agreements or papers ol any character that may be necessary to effectuate the terms of this
Agreement,

22, Non-Digparagement. The partics herelo agree that neither party will not now or in

the luture make disparaging statements or comment negatively about the other. its officers and
management, andfor current or former cmployees, with comments that either party knows to be

{alsc or with reckless disrevard 10 the truth of such comments or statements.




23, Lxecution_in_Counterparts, This Agreement may be signed by the parties in

counterparts and such counterparts shall be binding as il signed together.

[SIGNATURES ON THE FOLLOWING PAGES]



RARITY BAY COMMUNITY ASSOCIATION, INC.

By: ;[ biﬂEh{Dj_mw N
Its: (DMM&:

STATE OF TENNESSEE )
COUNTY OF Monrp€ )
Before me, a Notary Public of the Stale and County mentioned. personally appeared

"&k\"h}n D). Wh dmdn, (with whom [ am personally acquainted or proved to me on the basis of
satisfactory evidence). and who upon oath, acknowledged himsellfhersell’ to be the
P residen il ol RARITY BAY COMMUNITY ASSQOCIATION.

INC.. the within named corporation, and that he/she as such, exceuted the foregoing instrument

for the purposes therein contained.

NOTARY PUBLIC
‘ommission Expires: &) ~ 30" A0/ ST D, Wy
My Commission Expires: ) ) o = p.\f“,,,"-_ ‘ga)}a’
s/
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SALEM POINTE CAP)JTAL.LLC

By:

/-
I %@Jh)ﬂj

STATE OF TENNESSEE )
COUNTY OF 504 )

Belore a Notary Public of the State and County mentioned, personally appeared
. (with whom 1 am personally acquainted or proved 10 me on the basis of

path, acknowledged himselffherself to be the

satistagtory mdcnce) and who upon _ L
______ M 22~ of SALEM POINTE CAPITAL. LL.C the within
named limited liability company, and that hefshe as such, executed the foregoing instrument for

the purposes therein contained,

WITNESS my hand and official seal this _L?___’fw day of December. 2015,

My Commission Expires: ('72% ) f_a?_ bl 9

)
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SALEM POINTE CAPITAL I’/\RI'I\LRS

o . e .
hse ,,zfi A ef " T g P j{

STATE OF TENNESSEE )

COUNTY OF 7V )

Before me. a Notary Public of the Stue apd County mentioned. personally appearcd
7 ait fasde s (with whom T am personally dt.({udlni.t.d or proved 1o me on the basis of

sutisfactory cvld/unuc) and who upon oath, acknowledged himsclffhersell o be the

S anza, i W Soaig drw Ko ol SALEM POINTE CAPITAL PARTNERS the

within faméd Genera! Partnership, and that he/she as such, exccuted the foregoing instrument for

the purposcs therein contained.

WITNESS my hand and ofTicial seal this /7 da) of December, 20135,

o "
"‘_.. ‘r4 l’j ":} ',/
v ,fw/“i .,&’ e
O Lhoa L0 FHLEAE
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(¥ STATE ™
£ OF
i TENNESSEE
5, MOTARY |
., PUBLIC ¢
.‘ LT LY
Q“'(X} \‘-‘\
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My Commission Expires:
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Declarant response to prior Club Member

From Michael<michael@raritybayliving.com> 71212016 11:52 AM
To xxxxxxx, Shalee and 2 others

Mr. xxxxx, thank you for your email and patience. After looking into the circumstances surrounding your
membership, it has been determined that Amendment 6 has no impact on your situation. However, the
Club Membership Plan is the document that has bearing on the transferability of your membership and
it does not allow transfer or refunds. @illnew]bhyetsifrondMavkigR20a5liarward will become mandatory
social members of the club by paying S5, 000 for the Social Membershlp Initiation Fee at the closing of
their purchase. The Club Membershlps are bound to specific properties with in Rarity Bay and any
prospect would not be able to “take” their Social Membership with them if they purchased again. Even if
they had a Golf Membership, which could transfer, they would still be obligated to purchase a new
Social Membership.

I hope this helps. If you have any questions or need anything else, please let us know.
Thanks and have a great weekend.

Michael D. Ayres
Owner/General Manager
Rarity Bay Country Club
403 Rarity Bay Parkway
Vonore, TN 37885

Office: (423) 884-3020
http://RarityBayLiving.com

EXHIBIT 5



From: Shalee <Shalee@RarityBayl.iving.com> .

To: "jozefhenak@sbcglobal.net" <jozefbenak@sbcglobal.net>
. Sent: Tuesday, April 4, 2017 3:00 PM-""" = "o 7" -
* Subject: RB Country Club Membership Plan =~ ~° %%

P

-

. o LMLl s
\ -

Good aftemoon, M. Benak, ~ + <

.
r
€. T . 3 P,
P P = R l'-‘ . . .. S, .
e Ta RS e . : . - B
W 0 e, N R -
. - .- .

Our staffhas attempied fo contact you regarding. your Mandatory Social Membership dues for
your lot #1009, but | wanted to provide you an answer regarding your quéstions about the Glub
Membership Plan noted in your email below.:Ideally you were provided a copy of the

Membership Plan when you first became a'Mémber. {The plan generaily remains the same
except for only being edited to remove the out-of-date information involving multiple levels of . .
Membership that no longer exist! As you may know, each week we are meeting with Residents -~ -
for Neighborhood Meet and Greets and we are discussing a myriad of items including'details "~

such as this. We have let everyone know that an updated.copy will be'distribut_eq to the '_ ) 1.;

Membership in the coming weeks along with the Member Rules and Regulations handbook. AS = - .+
B Member, vou will receive a copy in your inbox when that communication is published! P ;
.. R L S '_;"'::___ N v el - ) e v -

Regarding ydilr":.-f).al_arj‘t‘:.énof%é,‘i’99.92_, I-:he'i\')ré:. attached the deeds for lot #1009 which has the . . o -
mandatory language referenced above, for your convénience. Please feel free to contact me T

.should you have any quéstions or would; like to discuss a payment plan. e,

Thank.you'and have a:great-afternoon. -

o -

" ShaléeTipton | - - L .
. -Chief O:.bg.(ating Ofﬁc;elj,‘ m “ : :Iﬁ'}_
Rarity BayCountryClub C
463 Rarity B_ay.i:’.a‘.ri_.{way;

Vono__re,' TN 37885 EXHlBiT 4 4 i

Office 423-884-3020

http://RarityBayL iving.com'




